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STATEMENT OF THE CASE.

This is an action of ejectment, the complaint alleg-

ing ownership since January 1, 1901 by appellants

(plaintiffs in the court below) of the Happy Four

Mining Claim, situated on a bench above Diy Creek

in the Cape Nome Recording District, Alaska, and

their ouster by defendants and consequential damages.

Upon filing the complaint and the issuance of sum-

mons thereon a motion for injunction pendente lite

to prevent the extraction of gold from the claim therein

described was made and supported by certain affidavits.

Thereupon an order to show cause why the injunction



should not be granted was made and sei^ved with the

foregoing papers. Thereafter affidavits were filed in

opposition to the granting of the writ, together with

an answer interposed on behalf of Messrs. Clum,

Cochran & Briggs, who were on their own motion made

parties defendant in the case, asserting ownership in

themselves of a part of the land in dispute called the

Panorama Claim; and counter affidavits, as well as the

reply of appellants to the answer herein, were pre-

sented on latter 's behalf. No answer or other

pleading was interposed on behalf of any of the orig-

inal defendants. After a hearing the court dismissed

plaintiffs' application and refused to grant the injunc-

tion prayed for. From this interlocutory order an

appeal has been taken to this court under Section

507 of the Code of Civil Procedure of Alaska.

In their complaint plaintiffs assert title to the mine

known as the Happy Four under a location made

January 1, 1901 and the various defendants claim title,

or are represented as claiming title, to a portion of

that property under locations called the Panorama,

Big Two and Morning Star Claims, respectively,

asserting that the Panorama was originally located in

1899, the Big Two in February, 1903 and the Morning

Star in April, 1903. Defendants further maintain that

prior to the location of the Happy Four Claim the

ground in question was wholly or partially covered by

other claims ; and the inference which they seek to draw

is that the ground covered by the Happy Four Claim

was not, at the time of its location, a vacant and un-

appropriated part of the public domain.



A vast amount of wholly immaterial statements ap-

pear in the affidavits submitted on defendants' behalf,

referring to the location of claims upon whose title

none of the defendants rely; and a map has been put

in evidence by them (trans, p. 110) showing that

the ground embraced in the Happy Four Claim was

fairly plastered over with other alleged locations, many

of which have absolutely no relevancy whatsoever to

this case. As far as the record discloses, the only ob-

ject of this showing was to attempt to cast discredit

upon plaintiffs ' location and confuse the real issues pre-

sented on the application for the injunction.

Wliile the original defendants in the case interposed

no claim to the property by answer, the three other

defendants above referred to, Clum, Cochran and

Briggs, asking to be joined as parties defendant,

answered the complaint by denying, not that plaintiffs

were the owners and entitled to the possession of any

portion of the Happy Four Claim, but merely denying

(trans, pp. 22-23) that plaintiffs were "the owners in

" fee, or at all * * * of that portion of the alleged

" plaintiffs' mining claim mentioned in the complaint"

which is particularly then described by reference to the

map and proves to be the so-called Panorama Claim;

and as a further and affirmative defense, these de-

fendants allege ownership and right of possession in

themselves of this particular portion of the Happy

Four Claim (trans, p. 24).

Nor do any of the original defendants assert

in their affidavits ownership of any part of the

ground covered by the Happy Four Claim, ex-



cept the two Petersens, who allege ownership

in themselves of an undivided part of the Morning

Star Claim—which constitutes but a small part of

plaintiffs' location—and Warsing, who avers that

he is a lessee of the Panorama Claim (trans, p.

41) and, with Bernard (trans, p. 56) of the Big Two

Claim as well, Warsing claiming '*a small fraction at

" the southeast corner of the Morning Star Claim in

" a southerly direction from that point" (trans, p.

352). Only a small triangular portion of the Big Two

Claim is situated within the outside lines of the Happy

Four Mine, and the fractional piece of land whose in-

definite description is just quoted is apparently without

the lines of plaintiffs' location, as a further reference

to defendants' map discloses.

It will be noted that, even if the court below placed

full credence in the allegations made in these affidavits

submitted on defendants' behalf, the injunction prayed

for should have been granted, at least as to that portion

of the Happy Four Claim not included in the Pan-

orama, Big Two and Morning Star Claims, for the

sworn complaint alleges that these defendants have

ejected plaintiffs from and are withholding possession

of the Happy Four Claim (trans, p. 3) which is not

denied, either in any of the affidavits offered on defend-

ants' behalf or in the answer of Clum, Cochran and

Briggs, the latter merely referring to that part of the

Happy Four included in the so-called Panorama

location.

A further examination of the record, however, we

respectfully submit, shows that the injunction prayed



for should have been granted in toto, restraining all of

the defendants from mining upon, or extracting gold

from any portion of the claim in controversy.

In the case of

Nevada Sierra Oil Co. v. Home Oil Co,, 98 Fed.

673, 674,

this court said:

"Upon the hearing of the application a large

amount of testimony was introduced on behalf of

the respective parties, consisting in great part of

conflicting affidavits. In respect to this conflict

of evidence the court would not undertake, at this

stage of the case, to make a decisive determina-

tion; but if the proof, taken as a whole, shows

reasonable ground for the complainant's claim to

the land in question, then, clearly, it will be the

duty of the court to appoint a receiver to take

possession of it pending the litigation, to the end

that the annual work required by the laws of the

United States may be performed for the benefit

of the party who may ultimately prevail in the

suit, and in order to conserve the property for the

benefit of the party entitled thereto, and prevent

the extraction and disposition, pending the litiga-

tion, of the oil, which the proof shows constitutes

the chief, if not the only, value of the land. But,

unless the proof does show that the complainant's

case has a reasonable ground to rest upon, it is

the duty of the court to deny the application, for

courts of equity do not lightly appoint receivers

to take property out of the possession of any
party. '

'

The same reasoning is equally applicable to the

granting of injunctions. Mr. Justice Brewer said, in

Cheesman et al. v. Shreeve et ah, 37 Fed. 36, 37

:



"As the defendants are entering within the side

lines of complainant's property, prima facie they

are trespassers; and where the affidavits, upon an

application for a preliminary injunction, are con-

flicting, the rule is to preserve the possession as

against sucli prima facie trespassers, by a prelim-

inary injunction, leaving the question of title to the

property to be established by a suit at law. Tem-
porary injunction will issue upon the giving of a

bond in the sum of $25,000, conditioned according

to law."

It will be noticed from the maps found in the bill of

exceptions that the Happy Four mining location is

almost in the shape of a parallelogram, containing

about 75 acres, the location notice showing that it was

located January 1, 1901 by an association of four

persons whose names are signed to the notice (trans.

pp. 10, 11) ; and it is claimed by plaintiffs and appel-

lants that at such time this land was a vacant unappro-

priated portion of the i^ublic domain.

Appellants showed without contradiction that all the

steins required by law or local miners' customs to per-

fect the location were taken by them, towit: a discovery

of gold upon the premises January 1, 1901, followed by

staking off the land in such manner that its boundaries

could be readily traced, the posting of a notice of loca-

tion clearly describing the ground and sufficiently

identifying it by references to natural objects, such as

the channel of Dry Creek and mouth of Xewton Gulch,

as well as to permanent monuments, constituted by the

corner stakes themselves which were "good and sub-

" stantial * * * consisting of 1x4 inch boards,

plainly marked" (trans, p. 15) ; and on the following



day a copy of such location notice was properly filed

for record.

We gather from the various affidavits offered on

appellees' behalf that the defenses upon which they

rely are:

1. That at some time subsequent to January 1, 1901,

some of the stakes showing the boundary of this claim

were not in place.

2. That the exact locality of one or two of such

stakes were not known by one of the original locators

shortly before the commencement of this action; hence,

inferentially they were not driven, and

3. That portions of the land covered by this claim,

at the time of its location by appellants, were not

vacant, unappropriated public land, because previously

located by others as mining ground.

The first and second points do not require much

notice.

I.

In the case of

Booli et al. v. Justice Mining Co., 58 Fed. 106,

Judge Hawley, it will be remembered, held that

"When the location is one sufficiently marked
upon the surface, so that its boundaries can be
readily traced, and all other acts of location are

])erformed as required by law, the right of posses-

sion becomes freely vested in the locator, and
cannot be divested by the removal or obliteration

of the stakes, monuments, marks or notices, with-
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out the act or fault of the locator, during the thne

he continues to perform the necessary work upon

the claim, and to comply with the law in all other

essential respects" (Citing authorities).

See, further,

Jupiter Mining Co. v. Bodie Cons. Mg. Co.,

11 Fed. 666, 677, 679;

Smith V. Neicell ef al., post.

II.

Even if the affidavit of appellee Warsing (trans,

p. 54) be true and it be the fact that Mr. Eustgard

several years after the Happy Four Mining Claim had

been located,

"found the mound where he said his northeast

corner of the Happy Four Mining Claim was
situated",

at a point

"about 375 feet in a southwesterly direction from
the place where Eustgard now claims that the

Happy Four northeast corner stake is situated, as

shown by map made by Arthur Gibson for the de-

fendants in this action; in other words, it is about

375 feet in a southwesterly direction from the

point marked No. 7 on said map",

the fact is of no material significance since even if this

discrepancy did exist it would only affect a small

fraction of the alleged location known as the Morning

Star Claim. (See further, trans, p. 64).



III.

As we have before stated, in attempting to maintain

the third defense, appellees have sought to show that

considerable portions of the ground claimed by appel-

lants are covered by other locations, with several of

which appellees do not in am^w^ay seek to connect

themselves.

Coryell et al. v. Cain, 16 Cal. 567.

"We propose to briefly discuss these so-called titles

to the laud in controversy for the purpose of showing

how little reliance can be placed upon them, in any

view of the case, since they are relied upon to con-

stitute a defense to appellants' location. These loca-

tions thus relied on by appellees are five in number

and apparently constitute a controlling reason for the

lower court's refusal to gi-ant an injunction pendente

lite. These five locations are called the Panorama,

claimed to have been originally located August 30, 1899,

and to have been perfected by an amended

location notice February 6, 1905 (trans. pp.

30, 32), the Basin Bench No. 1, afterwards

known as the Morning Star Claim (trans, p. 58)

alleged to have been staked December, 1899, the Basin

Bench Xo. 2, also known as the Big Two (trans, p.

58) alleged to have been staked at some time subse-

quent to the time last mentioned (trans, p. 59), the

Basin Bench No. 3, claimed to have been staked there-

after, (trans, p. 59), the Zenia Claim, which one of the

defendants' witnesses tells us (trans, p. 51)



10

"was not opened for location until the year 1902,

and remained open until located by the owners

of the Big Two and the Morning Star",

and Nos. 5 and 6 above Discovery on Bourbon Creek.

The witness just referred to also says that

"upon the two northerly stakes was written the

word 'Zenia' but as to the other writing I do not

remember. I saw, however, in the fall of 1900,

the location of the Zenia plaintiffs' mining claim

with the locator's name 'W. T. Beeves' written

thereon and Earle was a witness to the location"

(trans, p. 50).

Appellee Warsing said

"that he and Mr. Paul Bernard are now engaged
in working on the southeast corner of the Big Two
Claim within the limits of what was known in 1900

and 1901 as the Zenia Claim" (trans, p. 55).

That the reference to the Zenia and several other

claims was only made for the purpose of confusing the

situation is apparent from the fact that no one asserts

ownership of that claim under its alleged location, nor

relies upon it to establish his title to any part of the

ground in controversy. In fact, appellee Peter

Petersen admits in speaking of this shadowy claim

that he

"was over it many times and that no work of any

kind or improvements were made or put upon said

property by or on account of the owner thereof

during the years 1901 or 1902 or since that time,

and that the said ground was open for location

after the first of January, 1902" (trans, p. 71).
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It is utterly impossible to identify the situation of

that claim from the description given by that appellee

of the position of its northeast comer stake, for he says

''that it is placed about 660 feet in a westerly

direction from the initial stake thereof and is

located near the westerly boundary line of what

is now known as the Morning Star, and at a point

at what was formerly the southeast corner of

Basin Bench No. 2."

This description is utterly at variance with the

position of the claim as delineated in appellees' map.

The same ambiguity accompanies this witness' descrip-

tion of the other stakes of this claim (trans, pp.

69, 70).

An examination of the averments contained in the

affidavits shows that the case is not as complicated

as appellees would have us believe it is. Clum,

Cochran and Briggs only assert ownership and

right of possession of so much of the mining

land described in the complaint as is covered by the

so-called Panorama claim (trans, pp. 23-25, 27). The

other appellees, according to their affidavits, are on

the ground covered by appellants' location under a

claim of right of possession as the lessees of

the Panorama mining claim (trans. pp. 29-

30, 41) and as owners of an undivided interest

in the Morning Star Claim, formerly Basin Bench No.

1 (supra), (trans, pp. 43, 62, 65-67, 71-72). No title

is asserted to nor is any right of possession based upon

an interest in any other mining claim mentioned in any

of the affidavits submitted on appellees' behalf or

shown upon their map.
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Panorama Claim. A copy of a notice of location of

this claim was produced by one Frank W. Swanton,

a witness for appellees, who alleged that he was

at the time of making his affidavit, towit: March 10,

1905, but certainly not prior to February 6, 1905 (trans,

p. 32), the agent of Clum, Cochran and Briggs

(trans, p. 27). Much of his statement concern-

ing the alleged location of the Panorama Claim is

either manifestly hearsay or consists of conclusions

rather than facts. One may search the record in vain

to find any satisfactory evidence that the Panorama

Claim was located in manner and form as required by

law. The notice of location, even if it were sufficient

to properly identify the claim, does not furnish such

evidence. An eminent authority has said:

"Where the right of possession is founded upon
an alleged compliance with the law relating to a

valid location, all the necessary steps, aside from
the making and recording of the location certifi-

cate, must, when contested, he established by proofs
outside of such certificate", which "is a mere ex

parte declaration on his own behalf of the party
most interested."

It is only as to the description of the claim with

reference to a natural object or permanent monument

that the recorded notice

"may be prima, facie evidence of its own sufficiency,

for the reason that the statute requires such de-

scription to be inserted in the certificate. The real

purpose of the record is to operate as constructive
notice of the fact of an asserted claim and its

extent. "When the locator's right is challenged, he
should be compelled to establish by proof outside
of his certificate all the essential facts, without the
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existence of which the certificate possesses no

potential validity. These facts once proved, the

recorded certificate may be considered as prima
facie evidence of such other facts as are required

to be stated therein."

1 Lindley on Mines, (2nd ed.) Sec. 392, pp.

712, 713.

1. There is not a word in the record which tells

us that the alleged locator, George N. Wright, or

any one actmg for him, ever made any discovery of

gold upon the ground before the rights of others

intervened. The authority just quoted says, in con-

formity with all recognized authorities and decisions

upon the subject, that

"discovery" (of mineral) "is the most important

of all the acts required in the proceedings culmin-

ating in a perfect location. It is the foundation

of the right without which all other acts are idle

and sui^erfluous.

"

In the case of

Smith V. Newell et al., 86 Fed. 56, 59, 60, the

court said:

"There is no evidence of any discovery of a

vein or lode therein prior to the discovery of the

Dutchman, nor is there any evidence that the

owners of the Black Rocks ever knew of any vein

or indication of a vein there. It is not shown that

the locators of the Black Rock Claims are dead
or absent, nor is it suggested that it was difficult

to prove the fact of discovery, if it existed. On
, this point, the plaintiff's case rests on the theory
that, a record of a location and the marking of

it on the ground being shown, the court should
presume a discovery of a vein. I do not think such
a presumption should be made."
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See, also,

King v. Mming Co., 152 U. S. 222, 227

;

No. Noonday Min. Co. v. Orient Min. Co., 1 Fed.

522;

Book et al. v. Justice Min. Co., supra;

Jupiter Min. Co. v. Bodie Cons. Min. Co., supra.

Some attempt apparently was made to supply the

lack of proof in this respect by showing that

"the gravel in said claim was exposed on the

surface on many parts thereof, and carries fine

gold throughout, so that panning from the surface

is easily done and colors are easily found" (trans,

p. 42).'

At the most, that is merely an assertion that at the

time this affiant, appellee Warsmg, made his affidavit,

i. e., long after appellants' location, there were merely

indications of the existence of gold on the claim; but

the court will recall that it has held, in a much cited

decision, that

"indications of the existence of a thing is not

the thing itself."

Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed.

673, 676.

Nor are the circumstances of this case such that the

court can assume that a discovery of gold was made

upon the claim by or on behalf of the locators. The

locator failed in his location notice to mention the dis-

covery of any gold on the claim; and the court will

take judicial notice of the histoiy of this part of

Alaska, especially that concerned with the wild rush
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to the Seward Peninsula in the years 1899 and 1900.

A great part of that peninsula in the neighborhood

of and extending many miles from Nome and, in fact,

throughout the entire Cape Nome Recording District

and elsewhere, was staked by frenzied prospectors

without discovering, or having the time, or seeking,

in many instances, to discover gold, but relying

upon the then prevalent theory that all of the ground

of that country contained gold in paying quantities.

An instance of this is found in the affidavit made by

Fred H. Stone offered on appellees' behalf (trans,

pp. 58, et seq.). He says he reached Nome in Sep-

tember, 1899, and in the following December (in the

middle of winter which sets in about October) he

staked three claims in quick succession for various

parties, but did not make his discovery of gold therein

until the following spring, then finding "but very few

colors of gold" upon one of them. Then again,

there is notliing in the record from which, in the ab-

sence of express averment, the court can even infer

that such discovery was made. There has been no long

standing or other acquiescence by plaintiffs in the

validity of the Panorama or any other location con-

flicting with the Happy Four Claim, nor has such

work been carried on by any of the appellees upon

the Panorama or other claims as to imply a discovery

of gold. Hence the attempted location of this claim

must fail for this reason, if for no other.

See,

Olive Land & Dev. Co. v. Ohnstead et al., 103

Fed." 568, 572;
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Nevada Sierra Oil Co. v. Home Oil Co., supra;

Ericin v. Perego et al., 93 Fed. 609, 611.

It may, however, be contended by counsel for appel-

lees that, in the case at bar, a discover}^ of gold will

be presumed to have been made upon the Panorama

Claim in the absence of evidence to the contrary; and

the case of

Cheesman et al. v. Slireeve et al., 40 Fed. 787,

791 and (same case on motion for new trial)

Cheesman et al. v. Hart et al., 42 Fed. 98, 102,

may be cited to support this contention.

In the first place, the burden of proving a dis-

covery of gold is cast upon the person relying upon it

to complete a location and is presumably within his

power to prove. Then again, that case was controlled

by a statute which virtually made the recording of a

certificate of location prima facie evidence of a com-

pliance with the steps required to make such location,

including a discovei^' of gold. Furthermore, the cir-

cumstances existing in the case referred to are far

chfferent from those prevailing here. Said that court

on motion for new trial

:

"The evidence on both sides tended to show the

longstanding indications of a staked claim, and of

shafts sunk or holes dug. The witnesses differed

only as to the precise point of such workings. The
claims had stood unchallenged for years, and work
of more or loss importance had been prosecuted

at various points on these claims years before

this controversy. If, after all this, the court should
not tell the jury that every reasonable presump-
tion should be indulged in favor of the discoverv
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of a lode by the miner, it is difficult to conceive

of a state of facts where such intendment should

arise. Any other rule, it seems to me, would render

such claims practically unmarketable or valueless

in the hands of an assignee. The miner goes,

digs, and delves, and is so satisfied that he makes
the sui-v^ey, stakes off his claim, and then makes

his location certificate, which is entered of record.

After this he sells to an honest man, and passes

out of view or dies. All the subsequent workings

go to show the existence of a lode or vein on the

claim of more or less importance. Can it be that

after the lapse of many years the assignee must
lose his claim because of his inability to produce

the lost or the dead, and prove affinnatively an
actual visible discovery by the original locator of

ore in place where he dug? Possibly the charge

in this particular would have been more theoreti-

cally correct had the court told the juiy that it

was not necessary that defendants should establish

such discovery by witnesses to tlie physical fact

at the time. But the same might be inferred from
the certificate of location, the manifestations of

workings done, the long tenure of the claim, the

development of a vein on the claim by subsequent
working, and from all the surrounding circum-

stances. In view of the actual proofs at the trial

in this case, had the jury found for the plaintiffs

on the ground of the lack of proof of an original

discovery, the court would have felt it to be its

solemn duty to accord a new trial. Nor do I

think even after 'cooling time' that the language
emjiloyed respecting 'witnesses sent to these old

opening, with their accumulated debris, to obtain
evidence by inspection that no vein was in fact

found by the original locators', as also what was
later on said respecting witnesses in general, was
any too strong."

Moreover, in the cliarge of the court to the jury

it appears that
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"the original locators reaffirmed, under oath, on

the witness stand, that at the point of their work-

ings named in their location entry they did dis-

cover such vein";

and the court instructed the jury that an attack upon

this discovery, made after the lapse of many years,

"should be sustained by evidence so clear and
persuasive as to fully satisfy your minds that such

claimed discoveries were in fact false."

In the case at bar, however, the only evidence of

the discovery of gold to support a location made within

two years after January 1, 1901 is that of Stone

(trans, p. 59) who says he found gold on Claims Nos.

1, 2 and 3 Basin Bench "early in the spring", what-

ever time that may mean, and of Bayne on Claim No.

6 Above Discovery on Bourbon Creek, which he admits

was not relocated, after its abandonment, until a year

after appellants' location of the Happy Four Mine

(trans, p. 76).

Furthermore, in this connection, the location notice

of this claim does not tally with its present description

as given in appellees' map. The location notice calls

for a piece of ground 1320 by 660 feet, while the claim

delineated on the map, which appears to run at an

angle across the Happy Four Claim, is 1262.2 and 1336

feet, respectively, in lengih by 544.7 and 643.3 feet, re-

spectively, in width at its end lines. According to this

map, some of the Panorama Claim is not superimposed

upon the Happy Four Claim. Has the former claim as

thus contracted been diminished in size where it over-

laps the Happy Four mine or outside of it? We under-

stand that absolute accuracy in the description of the
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boundaries of a claim is not required of miners; but

the inaccuracy or indefiniteness in this instance be-

comes of importance in determining the extent of the

conflicting interests; and, if a discovery of gold be

claimed as a part of the original location of the Pan-

orama, in the absence of any showing that gold was

discovered within its present boundaries, as thus con-

tracted, non constat but that such alleged discovery

might have been made upon ground not now included

therein, and hence could not be available to legalize

such location.

Gwillim V. Donnellan et al., 115 U. S. 45

;

Golden Terra M. Co. v. Smith et al., 11 N. W.

(Dak.) 98, 104;

Armstrong et al. v. Lower, 6 Colo. 393, 395-6.

2. It has been established by several witnesses, with-

out any contradiction whatsoever, that at the time of

the alleged location of the Panorama Claim and for

some time thereafter, it was the universal custom of

miners in the Cape Nome Mining District, in which

the claim was situated, to record notices or certificates

of location of all mineral claims with the mining rec-

order of the district within 40 days after marking on

the ground the boundaries of such claim in the manner

provided by law, and to post a notice of such location

upon the ground thus located at the time its bound-

aries were so marked. It was further shown, without

contradiction, that it was then and there and for some

time thereafter the miners' universal custom to con-

sider as void a mining location whereof no notice

or certificate had been recorded, as above provided,
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and the ground thus sought to be located as not

segregated from the public domain, but as vacant land

(trans, pp. 84-86, 92, 100-101).

Aside from such customs, it is a matter of history

that the first concerted act of miners in any mining

community whatsoever, after organizing a district, was

to establish a recording office and elect a recorder. No

mining district ever existed as far as we know, where

these initial steps were not taken; for it was necessary

at the outset to provide means for definitely ascertain-

ing the situation and extent of ground appropriated for

mineral purposes and bar fictitious, floating or fraudu-

lent locations in order that the primary purpose of

organizing a district might be accomplished and some

stability given to property rights.

Congress realized this fact in passing laws governing

the location of mining claims. It assumed the universal

prevalence of records in all mining districts and the

necessity of recording a notice or certificate of location

as a sine qua non to a perfected possessor}^ right to

occupy and mine ground known to be chiefly valuable

for the mineral therein contained. And so Congress

did not create these records nor the means of keeping

them, but merely provided what they should contain,

so that where the opportunity to record was afforded,

the duty to do so became imperative. It is an act

as essential to the location of a mining claim as mark-

ing its boundaries upon the ground, and despite some

authorities to the contrary, we submit the rule of

recording is mandatory, even without the forfeiture

clause which, however, exists in this case, as just shown.
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Alaska Code of June 6, 1900, Sec. 16, p. 138;

King et al. v. Edwards et al., 1 Mont. 235, 240-

242;

Purdum v. Laddin et al., (Mont.) 59 Pac. 153;

Mallett V. Uncle Sam etc. Co., 1 Nev. 188,

203-204;

Oreamtino v. Uncle Sam etc. Co., 1 id. 215;

Sisson et al. v. Sommers et al., (Nev.) 55 Pac.

829, 830.

Contra:

1 Lindley on Mmes, Sec. 274, and cases there

cited.

Sections 2319 and 2324 of the Revised Statutes of the

United States provide that

''All valuable mineral deposits in lands belonging

to the United States, both surveyed and unsurveyed,

are hereby declared to be free and open to explora-

tion and purchase, and the lands in which they are

found to occupation and purchase, by citizens of the

United States, and those who have declared their

intention to become such, under regulations pre-

scribed by law, and according to the local customs

or rules of miners in the several mining-districts,

so far as the same are applicable and not inconsist-

ent with the laws of the United States.

"The miners of each mining-district may make
regulations not in conflict with the laws of the

United States, or with the laws of the State or

Territory in which the district is situated, govern-

ing the location, manner of recording, (and) amount

of work necessary to hold possession of a mining-

claim, subject to the following requirements: The
location must be distinctly marked on the ground

so that its boundaries can be readily traced. All

records of mining-claims hereafter made shall con-
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tain the name or names of the locators, the date of

the location, and such a description of the claim or

claims located by reference to some natural object

or permanent monument as will identify the claim.

Ou each claim located after the tenth clay of May,
eighteen hundred and seventy-two, and until a i)at-

ent has been issued therefor, not less than one hun-

dred dollars' worth of labor shall be performed or

improvements made during eacli year. * * *

Upon a failure to comply u-ith these conditions, the

claim or mine upon which such failure occurred shall

be open to relocation in the same manner as if no
location of the same had ever been made, provided

that the original locators, their heirs, assigns, or

legal representatives, have not resumed work upon
the claim after failure and before such location."
* * *

1 Lindley (2nd ed.), Sec. 355, p. 640, and authori-

ties there cited.

The recorded notice of location itself attempts

to fix the situation of the mine by providing

that it "lies about one mile from Anvil Moun-

" tain in a southeasterly direction" (trans, pp.

30-31). Is this distance to be measured from

the apex, some part of the sides, or foot of

the mountain! It is so indefinite as to be of no assist-

ance whatever in enabling anyone to find the property,

and this was the only attempt made by the notice to tie

the claim to a natural object or permanent monument.

Then, again, how closely to a mile does the phrase

''about one mile" approximate, and who, by following

such a description could ever reasonably hoi>e to ascer-

tain the exact situation of the ground thus sought to be

located? In the quitclaim deed made by Bristow to

appellee Clum, September 22nd, 1904, the claim is de-
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scribed as situated "about one mile in southeasterly di-

rection from the summit of Anvil Mountain" (trans.

p. 38). Now, there is more of Anvil Mountain than its

summit, and the notice of location does not authorize this

particular description, which must have been obtained

aliunde. Nor can the location notice be correct accord-

ing to the uncontradicted evidence in the case, for it is

undisputed that, whatever may have been the particular

situation of the claim, it was on the side of Anvil Moun-

tain and not one mile away from it (trans, pp. 55, 57,

64, 72, 92-93).

The affidavit of appellant Goodall states that

" said claim is situated, at the present time,

" on the southeasterly hillside of Anvil Mountain

"on a slope towards Dry Creek" (trans, p.

93) ; and this is corroborated by the affidavit

of appellee Warsing, who states "that the dumps"

(on this claim) "are situated on a side hill and

" that when the snow melts next spring the water com-

" ing doan the slope from Anvil Mountain will destroy

" their dumps and scatter them down the hilV^ (trans.

p. 55), and by appellees Bernard, G. Petersen and P.

Petersen, who say the same (trans, pp. 57, 64, 72).

The location notice is headed "Bristow Gulch, Cape

Nome Mining District"; but the situation of the claim

relative to that gulch is not stated, nor is any direction

there given how to find the claim after reaching the

gulch, even if it be assumed that the heading of the

notice is equivalent to a statement therein that the claim

is situated in that gulch.
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Affidavits of assessment work alleged to have been

performed on this claim on appellees' behalf were in-

troduced to further indicate the floating character of

this claim. The first of them appears twice in the rec-

ord (trans, pp. 101, 114-115) ; and we may parenthet-

icall}^ here remark that these affidavits, whatever might

have been their value as evidence of their contents if

made by competent parties, do not appear to have been

made by men who were personally familiar with the

facts therein deposed, one of them, for 1902, failing

to indicate whether $100 worth of assessment work

was performed on the Panorama or on another claim,

No. 5 on Banner or Chiquita Creek.

In the earliest of these affidavits, made for the year

1900, the claim is described as "located on Bristow

Gulch, a tributary of Bourbon Creek" (trans, pp. 101,

114). In the next affidavit, made for 1901, the claim is

described as being "on Bristow Gulch, about one mile

southeast of Anvil Eock" (trans, p. 115). The affidavit

for 1902 recites that the claim is "situated on tundra

" about one mile east of Anvil Mountain". The affida-

vit for 1903 refers to the claim as "being a bench of Dry

Creek"; and in the affidavit for 1904 the claim is de-

scribed "as being located on Bristow Gulch, a tributary

of Dry Creek".

Appellees Petersen, Warsing and Bernard jointly

depose that

"Bristow Gulch is a small draw or depression on

the surface of the Panorama claim, commencing at

a point toward the westerly end line of said claim,

and extending somewhat irregularly toward the

southeasterly portion of said claim, until it is lost



25

in the practically level slope on such southeasterly

portion of said claim.

"This draw drains principally into Dry Creek,

but also partially into Bourbon Creek; and its po-

sition on said claim is such that a miner would nat-

urally refer to it as a gulch in describing the ground.

It is now partially filled with snow and ice, but

during the summer season of the yeai* is more
plainly seen and even better defined than Pistol

Gulch, to the southwest thereof, and a tributary of

Bourbon Creek" (trans, pp. 112-113).

Appellant Goodall testified that he was

"familiar with the piece of ground now claimed by
J, P. Clum and others as the Panorama Claim, and
that said claim is situated at the present time on the

southeasterly hillside of Anvil Mountain, on a slope

touards Dry Creek; and that all of said ground

slopes the same direction, and that there is no con-

cavity in the ground covered by said location which
could collect surface water or form any gulch, or

other tributary, nor is there any water channel

whatsoever through said claim.

"Deponent is well acquainted with Dry Creek and
its tributaries, and knows that there is no gulch run-

ning into Dry Creek from the right or westerly

side, within one mile above the said Panorama lo-

cation, nor is there any gulch running into Dry
Creek on the right or westerly side thereof for two
or three miles below said Panorama Claim, and that

deponent had never seen any stakes of the Pano-

rama location, nor in any way had his attention

called to any such location, until upon his coming
from the Imnachuck this winter, and affinns that

there was no such location on said ground in 1900"

(trans, pp. 92-93).

John Rustgard testified that there was

"no gulch whatsover upon the ground now covered

by said Panorama Claim, as now claimed by de-

fendants.
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"Also, the affidavit of assessment work filed for

said Panorama Claim shows the same to have been

on 'Bristow Gulch, a tributary to Bourbon Creek',

whereas, as now placed by defendants, said Pau-

ormna Claim is stiuated upon the Dry Creek slope"

(trans, pp. 98-99).

According to appellees' own showing, this so-called

Bristow Gulch, if it ever existed, was a "draw^ or

depression" only, one of those insignificant irregulari-

ties to be found almost anj^where on the surface of un-

cultivated land, and cannot be treated as a natural ob-

ject to which to tie a mining claim. It is

not such an object, even if it existed, as would

attract attention or be known in the community,

and its existence at the place now claimed for

it is denied. It is noteworthy that no other

claim in this neighborhood refers to Bristow Gulch as a

natural object. The claim first appears, by appellees'

own affidavits of assessment work, to have been situated

on a gulch and iu a watershed tributary to Bourbon

Creek, as late as 1903, and then, true to its name, shifts

over to Dry Creek about the time that the ground there

appears to have become better known as containing pay

gravel. Its name was apparently well suited to its

floating character and changeable position.

Unfortunately for a clearer understanding of this

phase of the case, there is no map in the record showing

the relative situation of these creeks and watersheds,

but, by referring to appellees' map (trans, p. 110),

which purports to show "various bench placer locations

" on right limit of and opposite Nos. 3 and 4 above
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" on Dry Creek", we can follow the respective courses

of these creeks by observing the positions of the claims

known as Nos. 3 and 4 above on Dry Creek, on the

one hand, and, on the other, the position of the claims

known as Nos. 5 and 6 above on Bourbon Creek. This

demonstrates that it is impossible for Bristow Gulch,

a^ described by appellees (trans, p. 112), to wit:

'* commencing at a point" on the surface of the Pan-

orama Claim "toward the westerly end line of said

•' claim, and extending somewhat irregularly toward

'' the southeasterly portion of said claim, until it is

" lost in the practically level slope on such south-

" easterly portion of said claim", to have been tribu-

tary to both of these creeks. And it is the veriest

subterfuge to endeavor to reconcile these conflicting

descriptions by saying that "this draw" (Bristow

Gulch) "drains principally into Dry Creek, but also

" partially into Bourbon Creek" (trans, p. 112). It

is impossible for it naturally to drain into two different

streams situated in two different watersheds. Its in-

definite position only serves to increase the difficulty

of finding it or enabling it to act as a natural object

to which to tie this or any other claim.

Then, again, as showing that apparently no two per-

sons who made affidavits respecting this claim on ap-

pellees' behalf have in mind the same piece of ground,

we find that H. W. Clum in 1900 refers to it as "located

" on Bristow Gulch, a tributary of Bourbon Creek"

(trans, p. 114). Defendant J. P. Clum says it is on

" Bristow Gulch, about one mile southeast of Anvil

" Rock" (trans, p. 115). T. M. Gibson says it is "situ-
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" ated on tundra" (i. e. level land) ''about one mile

" east of Anvil Mountain" (trans, p. 117); and Hugh

McDonald (trans, p. 118) says it is "a bench of Dry
*' Creek", which means the slope of that creek. Here

is further ambiguity. Everyone in Alaska knows the

difference in situation between a bench claim and a

tundra claim. Before 1903, it was a tundra claim,

somewhere near Bourbon Creek, but thereafter it be-

comes a bench claim of Dry Creek. Apparently pay

gravel had been struck on the Happy Pour Claim by

appellees since its location by them where they

should have located the Panorama Claim in 1900, had

good fortune been with them. What more easy, then,

than to put rollers on that claim and shift it over the

divide from the Bourbon Creek to the Dry Creek water-

shed! The thought is apparently father to the deed;

and in 1903 we find, for the first time, the Panorama in

its present position, and the ouster of appellants fol-

lowed on December first of that year (trans, p. 3).

Speaking of these affidavits of assessment work, it

may be well to remark that though the law may not

require them, and while they are not proof of their

contents, nevertheless, where such records exist, they

are in the nature of prior admissions respecting the

situation of the claim made by or on behalf of ap-

pellees at a time when they had no motive in mis-

stating the facts, and are binding upon them, since

they are intended to and do act as notices to the

world of the situs of the mining property therein de-

scribed, upon which it is claimed the required annual

assessment work has been performed. These affidavits



29

could not be material or relevant here for any other pur-

pose. The affidavit respecting the assessment work for

the year 1901 was made and filed for record at the

request of appellee Clum himself (trans, pp. 115-116),

and the one for 1903, as well as that for 1904, was

filed at the request of Swanton (trans, pp. 118-119),

who was agent for the appellees claiming ownership

of the Panorama (trans, p. 27) ; and this agent refers

to all of these affidavits as proof of the performance

of assessment work upon that claim (trans, p. 29).

In the case of

Meydenhauer v. Stevens, 78 Fed. 787, 792,

the court said, in speaking of the record notice,

"The description of the location as appears from
the records is also binding on the locator."

There is certainly no sound reason why a person

who deliberately gives notice to the world, in a manner

usually or frequently adopted by miners, of the loca-

tion and status of his claim respecting the performance

thereon of the required annual assessment work, should

not be held to the description there given of his claim

and, in the absence of mistake or fraud practiced upon

him, be prevented from thereafter asserting its loca-

tion elsewhere. The discrepancies in the descriptions

of the claim found in the various affidavits of assess-

ment work indicate certainly, in the absence of a show-

ing to the contrary, that this work, year by year, was

not performed upon the same claim, and that the work

for the years 1900, 1901 and 1902 was not performed

upon the same claim as the work for the subsequent
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years. Is it not apparent, then, that the evidence to

support the Panorama location in its i^resent alleged

site, even if the location notice was sufficient, wholly

fails to meet appellants' showing that in 1900-1901 the

claim was not in the situation given to it by the later

affidavits of assessment work and by appellees' map?

We respectfully submit upon this branch of the case

that the attempted reference in the notice to a natural

object is insufficient, in the absence of a more specific

reference to a permanent monument.

In the case of

Faxon v. Barnard, 4 Fed. 702,

the description of the location considered by the court

read as follows

:

*' situated on the north side of Iowa Gulch, about

timber line, on the west side of Bald Mountain.

Said claim is staked and marked as the law

directs.
'

'

Of this the court said:

"It is utterly impossible to find in this language

any reference to a natural object or permanent
monument defining the location, and the only ques-

tion is as to the effect of the omission. The act

of congress requires such reference to be made
in the description of the claim (Rev. St. Sec. 2324)

and the state legislature has declared that the

certificate shall give 'such description as shall

identify the claim with reasonable certainty'. Rev.

St. Co. 630. Compliance with the act of congress

would fulfill all that is required by the state, and
it may be said that the acts are in j^erfect har-

mony. * * *

"The government gives its lands to those citi-

zens who may discover precious metal ores therein.
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upon the condition that tliey will define the sub-

ject of the grant with such certainty as may be

necessary to prevent mistakes on the part of the

government, and on the part of other citizens who
may be asking the like bounty. This is reasonable,

and necessary to justly administer the law, and
therefore it must be said that, without such de-

scription, a certificate of location is void."

The notice was held void.

In Gilpin Co. Min. Co. v. Drake (Colo.) 9 Pac.

787, 789,

the description in question was as follows:

"Beginning at the westerly end of the Gilpin

County Mining Company's property, on the

Williams lode, in Lake Gulch mining district; runs

thence in a westerly direction a distance of fifty

feet to the easterly end of Packard and Upde-
graph's property, on said lode."

Concerning this notice, the court said:

"It is conceded that the claims referred to are

patented claims, and that they supply the per-

manent monuments required by the act of con-

gress. Still the references thereto in the location

certificate, and the description of the claim located,

are too indefinite to enable the same to be fully

identified, or its boundaries readily traced from
this certificate alone. 'Beginning at the westerly

end' of a certain mining claim. At what point

of this westerly end! Was it at a corner, or in

the center, or at some other point on the line of

its westerly end? The certificate does not tell.

'Runs thence in a westerly direction a distance

of fifty feet, to the easterly end of Packard and
Updegraph's property, on said lode'. A^liat part

of the easterly end of this projDerty did this line

intersect? What kind of monuments, if any, were
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at tlio ])()ijit of oomiuoncMiig- and at the point of

closiiii;- tliis oastorly and wostcrly line? Through

what ])art of the Weitbrec location did this line

])ass? Was it tlirongh its center, or along one

side line? Wliere was the discover}' shaft situated

with reference to this line? To what fixed point

is said shaft, or any otlier ])art of said claim, tied?

It is ajiparent tliat no information is furnished by
this certificate which would enable any one to trace

the boundaries of tliis claim. The discovery shaft

is tied to nothing definitely, nor is any corner or

point of the claim, so far as appears from this

record.

"The statute pronounces such a location certi-

ficate void."

In Larger et al. v. LeSieiir (Utah) 30 Pac. 363, 364-

365, one of the location notices, which were alike, read

as follows:

"This ledge is situated up near the head of

the righthand fork of what is known as 'Tie Can-
yon', about five miles from the Denvei* & Rio
Grande Railroad, in Utah County."

The court observed, in commenting on this notice:

"We think the court erred in admitting in evi-

dence plaintiffs' location notices. They are fatally

defective and valid locations cannot be made un-

der them. Section 2324, Rev. St. U. S., requires

that there nmst be such a descrii)tion of the claim

located, by reference to some 'natural object or

permanent monument' as will identify it. Assum-
ing, although it was not ]^roven at the trial, that

the Uenver & Rio Grande Railway had a track

in Utah County, an officer armed with a writ of

restitution under the verdict and judgment could

not, from the description given, put plaintiffs in

possession of their claims. They are desci'ibed as

being about five miles from the railroad track.
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but in what direction or from what point on the

railroad, is not stated. 'About five miles' from

a railroad is very indefinite as to distance. It

might possibly be but four or four and a half

miles, or it might be five and one-half or even

six miles. They are described as being 'up near

the head of the right-hand fork of Tie Canyon'.

The head of the fork of a canyon is a very indefi-

nite and uncertain locality, but these claims are

described as not at, but only near, the head of

the canyon, but in what direction, or how far

away, is left to conjecture." * * *

"But, however they may be located as to each

other, it will readily be seen how they could be

swung around so as to cover any piece of ground

sought to be taken by any one else within a

radius of several miles. We think the descriptions

in the locations are not such as is required by the

statute," citing several decisions.

In Brown et al. v. Levan et al. (Idaho) 46 Pac. 661,

the description of the claim in part was:

"situated and located on the north side of North

Willow Creek, about one-half mile fi'om the Hurt

mines, the direction being southwest. The ad-

joining claims are the 'Gem of the Woods' claim

on the north, and the 'Kid' Claim on the south,

and the 'Greyhound' on the east."

The court said, in passing upon the sufficiency of this

notice

:

"Now, if we make a diagram of the Hurt mines,

and place them in any position that will correspond

with the testimony, then draw a line from the

northwest to the southeast about one-half mile

to the southwest of the Hurt mines, we shall see

at once that half a dozen mines may be located and

each in a southwesterly direction from the Hurt

mines, and all north of North Willow Creek."
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The notice was held void.

In Clearwater-Short Line Ry. Co. v. San Garde

et al. (Idaho), 61 Pac. 137, the notice defined the size

of the claim as commencing from "the discovery stake

or monument", which was described as being "600 feet

" from the mouth of what is known as 'Big Canon' ".

On the subject of this notice, the court said:

"It is objected by appellant that the location

notice of defendants is fatally defective, in that

it does not give the direction for the distance of

600 feet from the discovery monument to the

mouth of Big Canon creek, the natural object to

which it was attempted to tie the claim. * * *

"The mouth of Big Canon is the 'natural object

or permanent monument' to which it is sought or

attempted to tie the location; but no direction is

given in the notice, no point or place in the mouth
of the Big Canon is designated, and consequently

the latitude of the area which might be covered

by the locator in surveying or changing his location

from the point of discovery is entirely indefinite,

* * * It does not appear from the record what
the width of the mouth of the canon is. A loca-

tion 600 feet from the mouth of the canon, without

any indication as to the direction from the point

of discovery, would include a swinging privilege

which it is the purpose of the statute to avoid

and prevent. * * * The location in this case

was void."

The relief we here ask for was granted by the court

in the case just referred to, adjudging that

"The order of the district court is reversed,

and the cause remanded to the district court, with

directions to continue the restraining order granted

by said court during the pendency of this action.

Costs to appellant."
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Drummond et al. v. Long et al. (Colo.) 13 Pac.

543;

Deeney et al. v. Mineral Creek M. Co. (N. M.)

67 Pac. 724.

The Supreme Court of the United States in the

case of

McKinley Creek M. Co. et al. v. Alaska United

M. Co. et al, 183 U. S. 563,

was called upon to consider the sufficiency of the de-

scription contained in the following notices of loca-

tion of two contiguous placer mining claims, re-

spectively.

"Notice is hereby given that I, the undersigned,

have, this 6th day of October, 1898, located a

placer mining claim 1500 feet running with the

creek and 300 feet on each side from center of

creek known as McKinley Creek, in Porcupine

Mining District, running into Porcupine River.

This claim is the east extension of the W. A.

Chisholm claim, about 1800 feet from the first

falls above Porcupine Eiver in the District of

Alaska"

and

"Notice is hereby given that I, the undersigned,

have, this 6th day of October, 1898, located a

placer mining claim 1500 feet along creek bottom
and 300 feet from center of creek each way on

creek known as McKinley, in Porcupine Mining
District, described as follows: West extension of

Peter Hall's claim and about 300 feet above first

falls on said creek, in the District of Alaska."
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Mr. Justice McKenna, speaking for the court, said:

'* These notices constituted a sufficient location;

the creek was identified, and between it and the

stump there was a definite relation which, com-

bined with the measurements, enabled the bound-

aries of the claim to be readilv traced."

There, however, natural objects and permanent

monuments were so referred to as to tie these claims

thereto with some definiteness and enable any one,

with a reasonable amount of intelligence, to find them

by noting the description thus given; for the location

notices on each of these claims referred to McKinley

Creek at a certain distance from the first falls above

Porcupine River and indicated that they were, re-

spectively, the east and west extensions of claims which

the court will presume were properly located and

constituted permanent monuments easily identified.

Hammer v. Garfield M. S M. Co., post.

Judge Lindley is somewhat inclined to criticize the

extent to which the court has gone in the case just

quoted, in sustaining the validity of the location notice,

there under consideration, sajang:

"The supreme court of the United States, in

the case of McKinley Creek Mining Co. v. Alaska

United Mining Co., has sustained the validity of a

placer location where no attempt was made to ac-

tually mark the boundaries. All that was done

was to post notices on a snag, or stump, in a

creek, claiming a certain number of feet running

with the creek and three hundred feet on each

side of the center of the creek, and referring to

the claim as the east extension of a certain named
claim and the west extension of another. Unless
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to the court which cannot be gleaned from the

official report of the case, such a location would
seem to fall short of the requirement that the

claim shall be 'distinctly marked on the ground,

so that its boundaries may be readily traced'."

1 Lindley on Mines (2d ed.) Sec. 373, pp. 684-

685.

It may be further observed, with reference to this

case, that no objection appears to have been made that

the notice or certificate of location, as recorded, was

defective, nor does it there appear that recording was

made necessary by any miners' custom or rule, then and

there in vogue. Hence the notice might so describe

the claim that its boundaries might be readily traced

upon the ground without complying with the require-

ment that, if recording was necessary, the notice or

certificate recorded should "contain such a descrip-

" tion of the claim or claims located by reference to

" some natural object or permanent monument as will

" identify the claim".

U. S. R. S., Sec. 2324.

In the case of

Hammer v. Garfield M. S M. Co., 130 U. S. 291,

a lode claim was identified as "located about fifteen

" hundred feet south of Vaughan's Little Jennie Mine,

" and described and located on the 4th day of July,

" 1880"; and the court said:

"Section 2324 of the Revised Statutes, which
went into effect on the first of December, 1873,

provides that records of mining claims subsequently
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locators, tlie date of the location, and such a de-

scription of the claim or claims located, by refer-

ence to some natural object or permanent monu-

ment as will identify the claim'. These provisions,

as appears on their face, are designed to secure

a definite description—one so plain that the claim

can be readily ascertained. A reference to some

natural object or permanent monument is named
for that purpose. Of course the section means,

when such reference can be made. Mining lode

claims are frequently found where there are no

permanent monuments or natural objects other than

rocks or neighboring hills. Stakes driven into the

ground are in such cases the most certain means
of identification. Such stakes were placed here

with a description of the premises by metes; and

to comply with the requirements of the statute,

as far as possible, the location of the lode is also

indicated by stating its distance south of

'Vaughan's Little Jennie Mine', probably the best

known and most easily defined object in the vicin-

ity. We agree with the court below that the

Little Jennie mine will be presumed to be a well

known natural object or permanent monument until

the contraiy appears, where a location is described

as in this notice, and is further described 'as

being 1500 feet south from a well known quartz

location, and there is nothing in the e^adence to

contradict such a description, distance, and direc-

tion'."

The reasoning, however, of the learned Justice who

wrote the opinion is not applicable to the case at bar.

There is far more definiteness in referring to a claim

as situated a given number of feet from another pre-

viously located mining claim than in placing it at

a somewhat indefinite distance from a mountain. In

the former, it is comparatively easy to determine where
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measurement the claim sought to be located can be

found, but where the natural object referred to is

a mountain, the measurement must be taken from the

apex or from some given part thereof, since it is

frequently impossible to tell where a mountain ends

and the level land at its base commences.

See also the following cases:

North Noo7iday etc. Co. v. Orient etc. Co., 1 Fed.

522;

Jupiter etc. Co. v. Bodie etc. Co., 11 id. 666;

Credo etc. Co. v. Highland etc. Co., 95 id. 911;

Meydenhauer v. Stevens, supra;

Quimby v. Boyd, 6 Pac. 462;

Gilpin etc. Co. v. Drake, supra.

3. Again, there is no evidence in the record that

the Panorama was ever staked or otherwise marked

upon the ground. The notice itself is not evidence of it.

1 Lindley on Mines, supra.

The verified answer contains no statement that the

Panorama Claim was staked by or in the interest of

its alleged locator before the first day of January,

1901, when the Happy Four Claim was located and

staked.

Swanton, one of appellees' witnesses, says:

"I have personally been upon said claim a

number of times since its location, and know of

my own knowledge that it was distinctly marked
upon the ground so that the boundaries thereof

could be readily traced" by ''stakes 2x3 or four
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inelies iu size sot or i^lanted in mounds of earth,

one at each of the four corners of said claim, so as

to clear said mounds a distance of about between

two or three feet above the surface thereof" (trans,

p. 28).

He does not state, however, when the clahn was so

marked; and, judging from the time when he appears

to have become the agent of Clum, Cochran

and Briggs (trans, p. 29), he was probably not familiar

with the Panorama Claim before the summer of

1903, which was two and a half years after the loca-

tion of the Happy Four Claim.

Appellee Warsing ''first saw said claim early in

'* the month of October, 1904" (trans, p. 42), and

therefore his testimony as to the earlier existence of

corner stakes on the Panorama Claim is of no avail

by fully four years.

Appellee Petersen admits that he did not know the

Panorama Claim until May or June, 1901, and hence

his statement as to the existence of stakes thereon

prior to that time is valueless. Besides, by the word-

ing of his afl&davit, he only appears to have been

familiar with these stakes about the time he sub-

scribed it (trans, p. 44), i. e., March 10th, 1905. Later

(trans, pp. 113-114), he says he ''saw each of the four

" corner stakes of the Panorama. Claim during said

" month of June, 1901, marking the boundaries of said

" claim on the ground, so that the same could be

" readily traced".

This is all of the evidence offered by appellees

reo'arding the staking of the Panorama Claim; and,
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inasmuch as they rely upon this location to de-

feat in part appellants' location of the Happy Four

Claim, the burden is upon them to prove that they

or their predecessors in interest took all of the steps

necessary to perfect their location, especially as they

are not shown to have had possession of the claim

under color of title for sufficient length of time that

might perhaps raise the presumption that all the steps

necessary to perfect the location had been complied

with.

Code of Civil Procedure of Alaska, Sees, 3, 4,

361;

Harris et cd. v. Equator M. dt Sm. Co., 8 Fed.

863;

Ativood V. Fricot, 17 Cal. 38;

Hess V. Winder, 30 id. 349.

For the appellants, however, Williams, the locator

of a claim on the right limit of Dry Creek in August,

1900, testified that in the summer of that year he

frequently went over the ground claimed to be covered

by the Panorama location, and says that in that sum-

mer "there were no stakes upon said ground marking

" the location of either the Zenia or Panorama min-

** ing Claims, as now shown on said map" of

appellees.

Goodall testified that he was frequently on the ground

in question in 1900 (trans, p. 90), and, having walked

over the ground a great many times in 1900,

''that there was no evidence on the ground, or on

the records, as far as he could ascertain after care-

ful and diligent search, to show that the ground
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comprised within the lines of the Happy Four

C'hiini was lawfully claimed by any person on the

1st day of January, 1901".

He further said that he

"had never seen any stakes of the Panorama
location, nor in any way had his attention called

to any such location, until upon his coming from

the Imnachuck this" (last) "winter, and affirms

that there was no such location on said ground in

1900. That during the latter part of the year

1900, deponent several times walked over the

ground which the defendants now claim to be the

Panorama location, and never saw any prosi;)ect

holes on said ground, or any stakes indicative

of any such location as the Panorama, although

deponent examined said ground for the purpose of

ascertaining if the same was claimed by anyone

at that time, and deponent at the time he located

the Happy Four mining claim, knew nothing of

the existence of the Panorama location, nor did

he ever know anything about it until his return

from the Imnachuck this" (last) "winter" (trans,

p. 93).

John Eustgard testified (trans, pp. 98, 99) :

"that during the summer of 1900, and up to Janu-

ary 1st. 1901, there were no stakes on the ground
marking either the Zenia or Panorama mining
claims as now claimed by the defendants and ex-

hibited on Mr. Gibson's map marked Exhibit 'A'

to this affidavit. Xor were any stakes marking
said Zenia or Panorama locations within the limits

of the Happy Four mining claim during the sum-
mer of 1900, and up to Januaiy 1st, 1901, as far

as deponent could ascertain by careful examination

of the premises."

"Affiant further says that his knowledge of the

facts he has herein stated, he acquired by means
of frequent and thorough examinations of the
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ground in the fall of tlie year 1900 made for the

purpose of ascertaining exactly what the status

of affairs was, and this affidavit is based upon
such examinations. '

'

Not only, then, have appellees utterly failed to

meet the burden of proof cast upon them to show that

the Panorama Claim was staked prior to January 1st,

1901, but, on the contrary, the evidence offered on our

behalf shows that no such stakes were then in ex-

istence. Hence, as no compliance with the act of con-

gress or local miner's rules or customs in this respect

then and there in force has been shown, the Panorama

location is void.

Garfield M. & M. Co. v. Hammer, 8 Pac. 133,

130 U. S. 291.

4. Regarding the assessment work upon that claim,

our replication to the answer denies that any

such work was perfonned thereon in 1900, and

the evidence introduced by appellants in this respect

bears out that allegation. Williams testified that he

knew of his own personal knowledge that no such work

was done on the Panorama Claim during that year,

and to the same effect is the testimony of

Goodall (trans. pp. 90-91, 93). The' answer

is silent as to the performance of any assessment

work upon that claim, and there is not a word of

competent evidence even tending to show that

such work was done upon that claim for the

year 1900 as well as later. Appellee Clum was ap-

parently not familiar with the claim in 1900, and there-
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fore his statement that during the months of August

and September of that year the assessment work was

performed upon it (trans, p. 114) is necessarily hearsay

Swanton refers to certain affidavits as proofs of the

performance of such work for the years 1900-1904

(trans, p. 29), which were afterwards offered as evi-

dence by appellants to show the shifting character of

the Panorama location; but we have been pointed to no

miner's custom or local rule providing for the filing

of proofs or labor and no law making them evidence

of their contents.

1 Lindleij on. Mines (2d Ed.) Sec. 392, p. 711.

It may be further noted that if, according to ap-

pellees' present contention the Panorama Claim be

situated on a bench of Dry Creek, the affidavits of labor

do not disclose any assessment work thereon prior to

1903.

Nor did any of such affidavits upon their face show

that those making them, respectively, personally knew

of the performance of the work about which they de-

posed. AMiile it is well settled that when a valid

location has been established performance of annual

assessment work need not be shown, unless non-per-

formance thereof and a relocation be alleged and evi-

dence thereof be given by the other party,

Renshaiv v. Swifzer (Mont.) 13 Pac. 127;

Mattingly et al. r. Lenisohn (Mont.) 35 id. Ill;

Quigley et al. v. Gillett et al (Cal.) 35 id. 1040;

nevertheless, an issue regarding non-performance of

this work was distinctly tendered by appellants and
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sustained by evidence which the other side has wholly

failed to meet.

OTHEB ALLEGED LOCATIONS.

Plaintiffs in the Court below, allege, in their

complaint, an ouster by defendants from the

entire property (trans, p. 3). This allegation

is nowhere specifically denied by or on behalf

of any defendant by answer or affidavit, certain de-

fendants denying that they have ousted plaintiffs below

from that part of the property which they contend is

covered by the Panorama Claim (trans, p. 23). No

defendant claims the entire Happy Four Mine, nor any

interest in the entire mine. If we admit, for the

argument merely, that the defendants are entitled

to the ground they claim, respectively, it does not

authorize them to oust plaintiffs in the court below

from the land not claimed by them not defend their

action by asserting title to portions of such land in

third persons. As to that land these defendants are

trespassers.

Hans V. Mining Co., 160 U. S. 316, 317
;

Chrishj v. Scott, 14 How. 282, 292.

"A mere intruder cannot enter on a person

actually seized and eject him, and then question his

title, or set up an outstanding title in another.

The maxim that the plaintiff must recover upon the

strengi;!! of his own title, and not on the weakness
of the defendant's, is applicable to all actions for

the recovery of property. But, if the plaintiff has

actual prior possession of the land, this is strong
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enough to enable liim to recover it from a mere
trespasser, who entered without any title."

As before stated, appellees Clum, Cochran and

Briggs in their answer only claim so much of the

Happy Four Mine as is situated within tlie Panorama

and they assert their ownershiiD in the latter claim

(trans, pp. 22-25). None of the other appellees

answered. Holt, Baker and Ewing, sued under ficti-

tious names, are represented as only claiming interests

in a lay upon the Panorama (trans, p. 29).

Warsing and Bernard assert like interests in that

claim (trans, p. 29) and also a lay upon the Big Two

Claim (trans, pp. 52, 56), also known as Basin Bench

No. 2 (trans, p. 59), to which we shall again refer;

and the two Petersens claim ownership of the

Morning Star (trans, pp. 43, 62). Portions of all

of these claims are situated within the exterior bound-

aries of the Happy Four. Warsing also

claims "a small fraction at the southeast corner of

" the Morning Star Claim in a southerly direction from

" that point" (trans, p. 52). This is too indefinite

to be located upon the map but it may fairly be

assumed that it does not conflict with our loca-

tion. Affidavits of others not made parties to this

action were introduced by appellees, asserting or

attempting to assert outstanding interests in these

respective affiants in and to other mining claims partly

covered by the Happy Four location.

One Andrew Anderson asserts "I have been inter-

" ested in and one of the owners of the Basin Bench
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*' Claim No. 3 since 1899", but he does not state

whether or not he claims at present any interest therein

(trans, p. 49).

Stone, one of appellees' witnesses, says that

the claim last referred to was formerly known as

Basin Bench No. 1 and was staked in 1899 (trans,

pp. 58-59), but this claim was not properly located

(trans, pp. 99, 103) for the reasons heretofore men-

tioned in connection with the Panorama notice of loca-

tion. This witness Anderson also refers to the Zenia

location (trans, p. 50), although he does not show that

it was a valid location and he does not assert title

thereunder. Moreover, it subsequently appears that

this claim was abandoned.

The witness Stone just referred to further alleges

that in 1899 he staked the claims known as Basin

Bench Nos. 1, 2 (Big Two) and 3 (trans, p. 59); but

while one of these witnesses tells us that Basin

Bench Nos. 1 and 3 are the same, Stone's affidavit

leaves some ambiguity upon the subject. However

that may be, the location notices of these claims as

recorded are clearly insufficient (trans, pp. 103-105),

the first containing no reference to any natural object

or permanent monument and the second containing the

same objection, as well as having no date, though

required by Section 2324, U. S. R. S. These locations,

therefore, are invalid. There is no recorded location

notice of Basin Bench No. 3.

Belk V. Meagher, 104 U. S. 279.
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Then, again, the exact situation of a portion of

Basin Bench No. 3 (1) appears indefinite by the wit-

ness' own admission. A glance at appellees' map,

however, shows that all of Basin Bench No. 3 is out-

side of the Happy Four lines, and but a small frac-

tion of either of these other claims, if there be more

than one, is situated therein.

The confusion in which appellees have apparently

sought to enshroud this case is further shown by the

testimony of P. Petersen, who avers that he re-located

and then abandoned Basin Bench No. 2 in June, 1901

(trans, p. 68) ; and this witness again injects the Zenia

Claim into the case (trans, pp. 69-70), though it is not

shown to have been validly located and is admitted to

have been subsequently abandoned (trans, p. 71).

Dunn testifies for appellees that he and others

with him located the Big Two Claim over two years

after the Happy Pour Claim was located (trans, p.

73) and they are alleged to be the predecessors in inter-

est of the present lessors of Bernard and Warsing

(trans, pp. 52, 56). No discovery of gold is alleged

to have supported such location and, moreover, this

testunony like much similar testimony offered by ap-

pellees is wholly immaterial and irrelevant.

Another of these witnesses, Bayne, claims to

have re-located No. 6 Above Discovery on Bourbon

Creek January 1, 1902, after it was abandoned by the

first locator thereof by reason of non-performance

of assessment work for the preceding year (trans, pp.

75-76). Bayne says this claim was located in Sep-
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tember, 1899 and tliat the assessment work thereon

for 1900 was done. This witness also alleges the dis-

covery of gold on that claim in 1900 to support his

subsequent re-location, but upon this witness' own

showing and under the decision to which we shall

shortly advert, whatever rights Lawson, the original

locator, had in the claim passed by its abandonment

to appellants, as far as this claim overlapped the Happy

Four, and did not subject the ground to re-location

by others.

Martin claims to own a half interest in No. 5 Above

Discovery on Bourbon Creek which partly overlooks

the Happy Four location and which he says was

located in 1899. He says the assessment work thereon

was performed for the following year and that "since

" that time I have done and caused to be done upon

" said claim more than $300 worth of work" up to

March 11, 1905, which is the date of his affidavit. There

is no showing that the requisite amount of assessment

work was done for each year subsequent to 1900 and

hence there is no showing that so much of the claim

as is included in the Happy Four lines did not become

part of the latter by abandonment prior to the com-

mencement of this suit.

If appellees sought by the above testimony to de-

feat this case by showing title to the premises in

dispute in third parties, the effort has signally failed.

In the first place, these locations do not, even if valid,

cover the entire ground included within the exterior

boundaries of the Happy Four Mine. Then, again,
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it appears without contradiction that there was no

record of any of the locations above mentioned as con-

flicting with the Happy Four except the Panorama on

or before January 1, 1901 (trans, p. 92), despite

the miners' rules above adverted to, with which it was

necessary to comply in order to perfect these loca-

tions, even if the proper steps were taken in other

respects so to do.

Appellants' witnesses repeatedly deny that any of the

foregoing claims were staked within the lines of the

Happy Four Claim on or prior to January 1, 1901,

or the assessment work thereon for the preceding

year performed (trans, pp. 81-82, 87-88, 89, 90-91, 92,

93, 94-95, 96, 98, 99).

Several locations, partly overlapping the Happy

Four Mine, are alleged to have been made prior to

January 1, 1901, but they are either admitted

to have been abandoned and claimed to have

been subsequently re-located or else are not shown

to ever have been valid locations because of failure

to stake the ground or discover gold on the claim or

by reason of neglect to record a sufficient or any loca-

tion notice thereof.

No location in any way interfering with the Happy

Four Mine was valid on the 1st day of January, 1901

or, assuming for argument merely, that any of such

locations were then valid, they were subsequently

abandoned and attempted to be thereafter located.

Therefore, as regards all of such claims, the title of the

owners of the Happy Four Mine to all area in con-
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flict is paramount and the latter location is at the

present time the only valid location of the premises

within its end and side lines.

In the case of

Lavagnino v. JJhlig et al., 198 U. S. 443,

the appellees located two adjacent claims, partly em-

bracing ground covered by a subsisting valid location.

Upon the abandonment of the latter location several

years thereafter appellant re-located the claim, con-

tending that by the abandonment aforesaid the ground

thus abandoned became restored to the public domain

and open to re-location.

Said the Supreme Court:

"The question then is, where there was a con-

flict of boundaries between a senior and junior

location, and the senior location has been forfeited,

has the person who made the relocation of such

forfeited claim the right, in adverse proceedings,

to assail the title of the junior locator in respect

to the conflict area which had previously existed

between that location and the abandoned or for-

feited claim!"

This question the court answered in the negative,

holding that under U. S. R. S., Section 2326, the aban-

donment of the senior location inured to the benefit of

the junior location and did not impress upon the

land thus abandoned the status of public unoccupied

mineral land subject to re-location.

We submit the same rule governs the case at bar

and is conclusive of the proposition that, even if any

valid location of land within the boundaries of the
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Happy Four Claim had been made prior to June, 1901,

the abandonment of such location operated to make

the Happy P^ur location of paramount importance in

respect to such land and rendered any subsequent

attempt to re-locate it of no avail.

The court upon motion expedited the argument of

this appeal by reason of its character; and while it is

merely from an order denying an injunction pendente

lite, the prejudice thereby suffered by appellants is

almost, if not virtually, as great as that created by a

final judgment against them. This court knows the

character of the Alaskan placer mines, their super-

ficial richness, their liability to exhaustion in a short

time and the valueless character of the ground for

other pui-poses than mining. The harm done by an

erroneous order in this respect is far greater than that

done by a like order under other circumstances. We
submit the ruling of the lower court complained of is

not sustained nor justified by the record; and, in view

of the nature of the case, and as the record prac-

tically discloses the entire defense which appellees are

capable of asserting, we respectfully ask the court to

determine the controversy as far as the record will

permit, and adjudge that upon the showing made

appellants are entitled to a restitution of the property.

Chaeles Page,

EdWAED J. MCCUTCHEN,

Samuel Knight.

Counsel for Appellants.






